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Kicking the INA Out of Bed:
Abolishing the Consummation Requirement for
Proxy Marriages
Kathryn Rae Edwards*
Hotaru Ferschke, a Japanese citizen and widow of a United States
Marine, cannot become a permanent resident of the United States because
she had the wrong kind of wedding ceremony according to an outdated
immigration law. She married her fianc6, an American soldier, in a proxy
wedding ceremony, when he was deployed to serve in Iraq.' Mrs. Ferschke
wants to raise her son with her in-laws in Tennessee as she and her late
husband had planned, but the United States Citizenship and Immigration
Services denied her application for permanent residency because her
husband was killed before they could consummate their marriage-that is,
before they slept together as husband and wife.2
The 1952 Immigration and Nationality Act requires post-marital
consummation for proxy weddings, so a pre-marital sexual relationship is
insufficient evidence of a valid and bona fide marriage. Because Mrs.
Ferschke cannot consummate her marriage, immigration officials cannot
consider Mrs. Ferschke the spouse of a citizen, and cannot grant her
permanent resident status.4
Several United States Representatives and Senators have proposed
private bills to grant Mrs. Ferschke the right to apply for permanent
residency.s She waits in Japan, while her in-laws wait in Tennessee, to see
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1. Kristin M. Hall, Proxy Wedding Means Marine's Widow, Baby Unwelcome,
KNOXVILLE NEWS SENTINEL, Sept. 17, 2009, http://m.knoxnews.com/news/2009/sep/17/
proxy-wedding-means-marines-widow-baby-unwelcome/.
2. Id.
3. Id.
4. Id.
5. Id.
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if Congress can grant her this special relief. While Congress considers
these private bills, it should also consider abolishing the needless
requirement for consummation after a proxy wedding, particularly in cases
where a soldier's deployment has caused him or her to choose such a
ceremony in the first place.
The United States Immigration and Nationality Act does not require
any couples other than those married by proxy to show consummation.
This special requirement for proxy marriages is unnecessary in light of the
rigorous evidentiary process that all spouses seeking to immigrate must
endure to prove their marriage is both valid and bona fide. Moreover, a
rule that only post-marital consummation validates a marriage promotes an
outmoded and culturally obtuse view of marriage and family foundations.
Mrs. Ferschke's case illustrates that the INA's rigid and invasive
requirements are no longer congruent with modem, socially legitimate
relationships. Because of this, the Act is overbroad, and needs updating.
Part I of this Note will discuss Mrs. Ferschke's efforts to stay in the
United States to raise her son, and ongoing efforts of her American family
and United States Senators and Representatives to help her achieve
permanent residency. Part II of this Note will describe the proxy marriage
ceremony, and how the government's actions to regulate marriage, and in
particular proxy marriage, intrudes upon a couple's marital and sexual
privacy interests.
Part III of this Note will describe the consummation requirement as
part of the complicated and arduous process of immigrating as a spouse or
fianc6e8 of a citizen or permanent resident. This section will describe the
anti-Japanese roots of the consummation requirement, and conclude that
the rationale of ostensibly preventing marriage fraud was originally a
pretext, and is still an insufficient reason for requiring couples to
consummate after a proxy wedding.
Part IV of this Note will discuss how the United States Armed Forces
accept and help facilitate proxy marriage ceremonies to help soldiers
prepare for the risks of deployment, and keep them from becoming
distracted by family concerns. These interests can clash with immigration
laws when a soldier's spouse is not American-born.
Finally, in Part V, this Note argues that the government's interest in
protecting against marriage fraud does not necessitate an invasive inquiry
into a couple's sexual history. Requiring couples to consummate a
marriage is unduly restrictive, especially considering proxy marriages are
often formed under special circumstances. Given the chance, Hotaru
Ferschke could show her marriage is valid and bona fide if immigration
6. See Hall, supra note 1.
7. 8 U.S.C. § 1101(a)(35) (2006).
8. The Immigration and Nationality Act does not distinguish between female fianc6es
and male fianc6s. For consistency, this Note uses the female term "fianc6e."
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officials were allowed to consider the circumstances of her marriage. This
Note concludes that immigration officials already have a process for
ferreting out marriage fraud that does not require proof of a sexual
relationship, so there is no reason to regulate something as personal as the
first time a husband and wife have sexual intercourse. Ultimately, this
Note calls for Congress to repeal the law requiring proxy spouses to
consummate their marriage for immigration purposes. Instead, the law
should allow couples in proxy marriages the same opportunity to present
evidence of a bona fide marriage as other married applicants.
I. INTRODUCTION: HOTARU FERSCHKE'S STORY
A. BACKGROUND: A MATCH MADE IN WARTIME

Hotaru Ferschke met her husband, U.S. Marine radio operator Sgt.
Michael Ferschke, while he was stationed in Okinawa, Japan.9 The couple
dated for thirteen months, fell in love, got engaged, and had started trying
to have a baby when Sgt. Ferschke was suddenly deployed to Iraq, leaving
his fianc6e behind in Okinawa.' 0 Two weeks after Sgt. Ferschke left for
Iraq, he found out she was pregnant."
Sgt. Ferschke could not get leave to have a wedding, and his pregnant
fianc6e could not travel to war-torn Iraq.12 Nevertheless, Sgt. Ferschke
wanted to marry his fianc6e quickly so that he could better provide for his
growing family.' 3 They decided on a proxy wedding, a type of marriage
ceremony where the bride and groom can marry long-distance using standins.14 Both the Marines and Japan recognize proxy marriages as valid
marriage solemnization ceremonies.' 5 The Ferschkes completed their
proxy marriage by paperwork and were married on July 10, 2008.16
Sgt. Ferschke was shot and killed near Baghdad before he had the
chance to visit his new bride or meet his child.' 7 After traveling to the
United States to bury her husband, Mrs. Ferschke returned to Japan to have
her baby, so that she could more easily communicate with her doctors in

9. 8 U.S.C. § 1101(a)(35).
10. Id.
11. Id.
12. Id.
13. Id.
14. Id.
15. Hall, supra note 1.
16. Id. Depending on the jurisdiction, proxy marriages can have different procedures.
Some are performed over the phone, while some couples, like the Ferschkes, simply
complete paperwork. See also Master Sgt Charles Ramey, 444th Expeditionary Wing
Public Affairs, Snapshots From the War: Couple Weds Despite Deployment, AIRMAN, July,
2003 at 13-14 (describing a proxy marriage ceremony between a soldier and his wife
conducted via speakerphone).
17. Hall, supra note 1.
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Japanese if there were complications.18 She hoped, however, to return to
the United States to raise her son as she and her late husband had planned.' 9
B. HOTARU FERSCHKE'S IMMIGRATION STYMIED BY THE CONSUMMATION
REQUIREMENT

In February 2009, Mrs. Ferschke returned to her in-laws' Tennessee
home with her infant, Mikey, on a one-year temporary visa.20 During that
visit, she applied for permanent residency as Sgt. Ferschke's spouse, so she
could follow through on their plans to raise Mikey in Tennessee. When the
United States Citizenship and Immigration Services (USCIS) perfunctorily
denied her application, Mrs. Ferschke discovered she was not actually a
spouse for immigration purposes because she had not slept with her
husband before his untimely death. 2 1 Therefore, she could not immigrate to
the United States.
Mrs. Ferschke is her husband's widow in the eyes of the United States
military; the Marine Corps facilitated the wedding and gives her and her
son survivor's benefits.22 However, the Immigration and Nationality Act
(INA) has a special rule for marriages solemnized by proxy weddings: 23
such marriages must be "consummated" before a party to that marriage
may be considered a spouse for immigration purposes.24 By definition,
consummation requires sexual intercourse after the wedding ceremony,
regardless of the duration or intimacy of the pre-marital relationship.25
Therefore, Mrs. Ferschke was not a spouse, and her immigration
application was denied, because she had not met the strict requirement of
26
consummating her marriage after the wedding ceremony.
The USCIS field office director who summarily denied Mrs.
Ferschke's application was not allowed to consider her unique
circumstances, which he found "personally distressing." 27 Although Sgt.

18. Robert Wilson, Marine's Widow Decides to Stay in Japan for Birth, KNOXVILLE
NEWS SENTINEL, Oct. 3, 2008, http://www.knoxnews.com/news/2008/oct/03/marineswidow-decides-to-stay-in-japan-for-birth/.
19. Id.
20. Id.
2 1. Id.
22. See Robert Wilson, Family Battles the 'Widow Penalty': Woman Prohibitedfrom
Immigrating with Newborn Son, KNOXVILLE NEWS SENTINEL, Jan. 19, 2009,
see also
http://www.knoxnews.com/news/2009/jan/19/family-battles-the-widow-penalty/;
Hall, supra note 1.
23. 8 U.S.C. § 1101(a)(35).
24. Id.
25. Consummation of a marriage is "the first post-marital act of sexual intercourse
between a husband and wife." BLACK'S LAW DICTIONARY 359 (9th ed. 2009).
26. 8 U.S.C. § 1101 (a)(35); Hall, supra note 1.
27. Hall, supra note 1. Upon denying Mrs. Ferschke's application, the field officer,
Kenneth Sherman, wrote her a personal letter, explaining that the law required him to deny
her application, but adding, "You have already sacrificed so much for your country and your
soon-to-be born son has lost a father."
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Ferschke's deployment necessitated the proxy wedding, and although the
couple planned to raise their child together, that makes no difference under
current law because the strict consummation requirement robs immigration
officials of any discretion.28 Mrs. Ferschke and Mikey stayed in Tennessee
for nearly one year on her temporary visa, but she ultimately had to return
to Japan in January 2010 to keep her job at an air base in Okinawa.2 9
C. CONGRESSIONAL EFFORTS TO GIVE HOTARU FERSCHKE PRIVATE
RELIEF

Several Congressmen have proposed private bills to allow Mrs.
Ferschke (but no other similarly situated widows) permanent resident
status. 3 0 However, neither the House nor the Senate Bill passed out of
committee by the time Mrs. Ferschke had to return to Japan to save her
job.3 1 Mrs. Ferschke plans to return to Tennessee to visit her in-laws, but
she is still waiting to see if the bills pass so that she can return
permanently. 32
A private bill would change Mrs. Ferschke's immigration status
without changing the law. If enacted, the bills, entitled: "For the Relief of
Hotaru Nakama Ferschke," would make a special exception to the INA."
Both bills provide that if Mrs. Ferschke applies for an immigrant visa or a
status adjustment within two years of the bill's passing, she will be eligible
for permanent residency despite her inability to comply with the INA
consummation requirement.34 However, neither bill amends the INA to
correct its rigid and outmoded definition of "spouse."3 Moreover, because
they are private bills, other couples would not get in similar circumstances
the same relief, unless those people could also win the sympathies of local
congressmen.
While Mrs. Ferschke waits in Japan with her son, the consummation
requirement bars her and other similarly situated widows from attaining
permanent residency status under the Act. Thus, the private bills are a

28. See Hall, supra note 1.
29. Slain Vet's Family Must Leave US, STARS AND STRIPES, Jan. 8, 2010,
http://www.military.com/news/article/slain-vets-family-must-leave-us.html.
30. Michael Collins, LegislatorsJoin Effort to Keep Family ofFallen Marine in United
States, KNOXVILLE NEWS SENTINEL, Oct. 14, 2009, http://www.knoxnews.com/news/2009/
oct/14/mom-fights-for-reform/.
31. H.R. 3182, 111th Cong. (1st Sess. 2009); S.1774, 111th Cong. (1st Sess. 2009).
Senators Jim Webb, D-Va., Lamar Alexander, R-Tenn., Bob Corker, R-Tenn., and Mark
Udall, D-Colo. introduced the private bill in the Senate, while Representative John Duncan,
R-Tenn., introduced a private bill in the House of Representatives. At the time this Note
was submitted for publication, neither bill had passed out of committee.
32. Collins, supra note 30.
33. H.R. 3182; S. 1774.
34. Id.; see also 8 U.S.C. § 1151(a)-(b).
35. H.R. 3182; S. 1774.
36. Id.
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compassionate, yet ultimately weak answer to the Act's invasive and
unnecessary consummation requirement for proxy marriage ceremonies.
II. PROXY WEDDINGS AND THE GOVERNMENT'S
INTERESTS IN REGULATING ENTRY INTO MARRIAGE
A. CONSENT, CEREMONY, OR CONSUMMATION: WHICH VALIDATES A
MARRIAGE?

A marriage is generally considered valid if made in accordance with
the laws and regulations of the state where the marriage ceremony is
Once partners manifest their mutual consent to enter a
conducted.
marriage, they assume the duties of spouses and enter into wedlock.
Neither the wedding ceremony itself nor the ensuing sexual relations are
necessary elements of marriage, but they are circumstantial evidence of the
couple's mutual consent. Each American state prescribes its own rules for
entering into marriage, including pre-marital licensing rules, as well as
formal procedures for solemnizing the marriage.38
Sexual consummation is not among those formal rules and procedures.
Early state courts held that, although coition was evidence of a valid
marriage, it was not a requirement.3 9 Thus, mutual consent to enter
marriage, rather than post-marital intimate relations, is the touchstone of a
legal union. 40 The holdings of the early courts are still good law. Today,
states generally do not require couples to consummate their marriages in
order for those marriages to be valid.41
Proxy marriage ceremonies differ from other formal marriage
ceremonies in that one or both spouses are absent from the ceremony
location. Instead, the absent spouse is represented by a third-party agent, or

37. See Hardin v. Davis, 16 Ohio Supp. 19, 1945 WL 5519 at *3 (Ohio Com. Pl. 1945);
see also Barrons v. United States, 191 F.2d 92, 94-95 (9th Cir. 1951).
38. For a breakdown of state marriage solemnization and licensing laws, see Marriage
Laws, LEGAL INFORMATION INSTITUTE, http://topics.1aw.cornell.edu/wex/table-marriage
(last visited Oct. 17, 2010).
39. See also Franklin v. Franklin, 28 N.E. 681, 682 (Mass. 1891) (holding that "the
consummation of a marriage by coition is not necessary to its validity"); Jackson v. Winne,
7 Wend. 47, 51 (N.Y. 1831) (holding that mutual consent, not actual cohabitation, validated
a marriage); Dumareshy v. Fishly, 10 Ky. 368, 372-73 (Ct. App. 1820) (reasoning that,
cohabitation is evidence of a valid marriage, but not necessary to establish a valid marriage).
40. See Great N. Ry. Co. v. Johnson, 254 F. 683, 685 (8th Cir. 1918) (holding that
mutual consent to marry manifested in a written contract was sufficient to create a marriage
and no other conduct-not even cohabitation-was necessary to complete the marriage once
the court was satisfied the parties had manifested their mutual intent to marry one another);
see also Jackson, 7 Wend. at 47.
41. See Marriage of Burnside, 777 S.W. 2d 660, 664 (Mo. App. 1989); Anderson v.
Anderson, 219 N.E.2d 317, 319 (Ohio Com. Pl. 1966); See also Robertson v. Robertson, 77
So. 2d 373 (Ala. 1955) ("Our rule, long established, is that a marriage solemnized in
accordance with our statute, between parties capable of contracting with their free, full and
mutual consent, is complete, without cohabitation. . . .").
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"proxy.'A2 The proxy stands in for the absent spouse and conveys to the
presiding official that spouse's consent to marry.43 The practice is quite
old; one of the first known proxy marriages in Western history sealed the
union between Clovis of France and Clotilde in AD 496. Thereafter,
royalty used proxy weddings strategically to expand their empires from the
convenience of their own castles."
Over time, more non-royal couples solemnized their marriages by
proxy, and the practice made its way into the American legal system.4 5 For
example, the Uniform Marriage and Divorce Act incorporated proxy
marriage into its recommendations to the states.4 6 Under the UMDA, in
order to complete the proxy wedding ceremony, the parties must meet all
other marriage requirements for that jurisdiction, including manifesting
their consent to be married, to the satisfaction of a public official.4 7 In
proxy marriage jurisdictions, if one spouse is unable to come to the place
where the marriage will be solemnized, he or she "may authorize in writing
a third person to act as his proxy."" Once the presiding official confirms
the absent spouse has consented, the official may solemnize the marriage.49
A marriage solemnized by a proxy wedding ceremony is valid if the
ceremony is correctly performed in a jurisdiction that permits it, and the
state where the couple resides has no opposing statute.o Mutual consent to
establish a marriage is still the touchstone: where state courts are satisfied
that the parties have consented to be married and have shown their intent to
fulfill the duties of marriage, courts will uphold the union.
In 1924, the United States District Court for the District of
Massachusetts upheld the proxy marriage of an illiterate Portuguese woman
and held she was legitimately a wife for immigration purposes.52 Sabina
Suzanna faced deportation under an immigration statute that prohibited an

42. See State of Oregon v. Anderson, 239 Or. 200, 205 (1964).
43. Id.
44. Anderson, 239 Or. at 204 n. 1 Notable royal proxy marriages included the unions of
Queen Mary of England and Philip II of Spain, Emperor Maximilian I to Annede Bretagne
(and later to Bianca Sforza); explorers Balboa and Columbus also wed this way. Id.
45. Id.; see also Exparte Suzanna, 295 F. 713 (D. Mass. 1924).
46. UNIF. MARRIAGE AND DIVORCE ACT OF 1970 § 206 (amended 1973).
47. Id. § 206 (a)-(b).
48. Id. § 206.
49. Id. § 206 (a)-(b).
50. Barrons, 191 F.2d at 94-95 (applying the general presumption that a marriage
recognized as valid where solemnized is valid anywhere).
51. See Anderson, 239 Or. at 207 (holding that a proxy marriage, even if voidable, was
presumed valid until proved otherwise); Barrons, 191 F.2d at 95 (applying the general
presumption that a marriage recognized as valid where solemnized is valid anywhere, unless
the marriage conflicts with a strong affirmative policy interest); Hardin, 1945 WL 5519 at
*6 (reasoning that "it is the policy of the law to sustain marriages wherever possible. It is
likewise the policy of contracts to determine and carry out the intention of the parties to a
contract.") (internal citations omitted)).
52. Exparte Suzanna, 295 F. at 717.
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illiterate woman from entering the country, "unless she is the wife, mother,
grandmother or daughter" of a citizen or lawfully resident alien.
Suzanna's husband lived in Philadelphia; she had married him by proxy in
4
accordance with Portuguese law before coming to the United StateS.5 Her
fate rested upon whether the United States would recognize her proxy
marriage, and thus view her as a wife.55 The court acknowledged that
marriage has multiple meanings: it means a ceremony that unites people in
wedlock, but it also means the state of wedlock itself.5 6 To find the
definition of marriage, the court examined not only cases, treatises, and
encyclopedias, but also works by Lord Byron and Shakespeare.
The court concluded that marriage is a social contract, the core
The
requirement for which is mutual consent, not a formal ceremony.
court invoked the principle that a marriage valid where contracted is valid
anywhere, 59 and found no compelling reason to add formalities, such as
requiring that the parties be in each others' presence when the union was
sealed.60 The court noted that royal proxy marriages had long been
accepted, so "why may not those of more common clay be allowed to
follow their example?" 6 Thus, Suzanna's marriage was as valid as a
king's; she was held to be the wife of a legal resident and had the right to
enter the United States. 62
Courts do not absolutely require consummation to validate a proxy
marriage. Furthermore, they recognize that proxy ceremonies serve
legitimate needs for couples who wish to marry but cannot do so in person,
such as couples who are separated by one spouse's military obligations.
For example, in Hardin v. Davis, an Ohio state court upheld a proxy
marriage performed in Ciudad Juirez, Mexico, even though the husband
had not been in the presence of his wife since the proxy wedding.63 In
Hardin, the couple wanted to marry quickly for the express purpose of
legitimating their newborn child." They were unable to marry in person
because Davis was serving abroad with the United States Armed Forces, so
53. Ex parte Suzanna, 295 F. at 714; Act of Feb. 5, 1917 ch. 29, § 3, 39 stat. 875,
amended by Act of June 5, 1920, ch. 243, 41 stat. 981 (repealed 1952).
54. Exparte Suzanna, 295 F. at 714.
55. Id.
56. Id.
57. Id. at 714-15 (The court quoted passages from Shakespeare's Hamlet, Act I, scene 2;
Shakespeare's Sonnet 116, and Lord Byron's Childe Harold, canto 3, stanza 21).
58. Id. at 715.
59. Id. at 717. There are a few limitations on this doctrine. For instance, the court noted
that the marriage would not be valid if it were "between two persons who are too nearly
related to each other, or between two persons one of whom had a wife or husband still
living." Id.
60. Id.
61. Id. at 716.
62. Id. at 717.
63. Hardin, 1945 WL 5519 at *2, *9.
64. Id. at *1.
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they arranged for a proxy ceremony performed in Mexico.
The wife,
Hardin, later sought a declaratory judgment that the proxy wedding was
invalid because the couple never cohabitated after the marriage." The
court disagreed, holding that the marriage ceremony was properly
performed in Juirez, so subsequent cohabitation was not necessary to
create or prove the marriage under Ohio state law.67 The court further
stated that to require cohabitation after a valid marriage ceremony was
against public policy:
To hold that cohabitation is necessary. . . would be deciding that a
marriage relationship is non-existent in a case in which a husband,
immediately following a ceremony, was called into military service
and died before he could cohabit with his wife . ...

Such a

conclusion would be unfair and illogical.68
Moreover, proxy wedding ceremonies do not necessarily contravene a
state's interest in regulating the formation of marriage and family. The
Hardin court noted that marriages differ from private contracts because
marriage is the foundation of a family and the state has an interest in
defining it.69 However, there is also the general principle of upholding
validly contracted marriages, where the couple has manifested a mutual
intent to be bound in marriage. 7 0 Thus, state legislatures invalidate
marriages in certain relationships, 7' but generally the ceremony itself does
72
not invalidate the marriage absent an explicit state policy or statute.
Although fraudulent marriage is a valid state concern, a proxy marriage
ceremony is not inherently fraudulent.
Finally, the Hardin court noted that proxy marriage is especially
important for United States military families:
In many instances soldiers are ordered abroad on such short notice
that they cannot get married before leaving the country; in other
cases soldiers whose service abroad will be protracted desire to
marry before they return ... and many other circumstances exist
which justify a person who is detained in a foreign jurisdiction in

65. Hardin, 1945 WL 5519 at *9.
66. Id. at*1.
67. Id. at *9. The court reasoned that cohabitation is not an essential element to prove a
valid marriage, where the marriage ceremony was valid where preformed. Id.
68. Id.
69. Id. at *3.
70. Id. at *6.
71. Id. Specifically, the Hardin court held that states could invalidate incestuous and
polygamous marriages, and "marriages contrary to the laws of nature, as understood and
generally recognized in Christian countries."
72. Id. at *5. The Hardin court also made an exception for marriages "contrary to the
laws of nature, as recognized by Christian countries."
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making arrangements to become married in praesentia and in
absentia to the person of his or her choice. 3
A few years after Hardin, the Ninth Circuit, in Barrons v. United
States, upheld another proxy marriage involving a U.S. serviceman.74 A
lieutenant serving overseas married his pregnant fianc6e in a proxy
The
ceremony in Reno, Nevada, in accordance with Nevada law.
lieutenant also designated his bride as the beneficiary of his life insurance
policy. 76 Tragically, he died overseas just one week later, and his father
challenged the woman's rights to receive benefits "because the proxy
wedding was invalid."77 The Court applied the National Service Life
Insurance Act, which determined a marriage's validity "according to the
law where the parties resided at the time of marriage,, 78 in this case,
California and Texas.7 9
In Barrons, the Ninth Circuit did not require the marriage ceremony to
comply with the ceremony laws of both states because few out-of-state
marriages ceremonies could comply exactly with the ceremony laws of
both states.80 The court instead applied the general rule that if the marriage
was valid in Nevada, where it was performed, it would be presumed valid
in California and Texas as well, unless either state had a strong policy
objection. 8 ' The court considered the risks that the proxy marriage was
defective, including the possibility of fraud, but held the risks were
"remote," and in any case could render the marriage voidable but not
Thus, although the proxy marriage was short-lived and
void. 82
unconsummated, the Ninth Circuit upheld it.83
A trial court may not refuse to recognize a couple as husband and wife
simply because their marriage was solemnized in a proxy wedding
ceremony.84 In State of Oregon v. Anderson, an Oregon defendant sought
to exclude his wife's testimony at trial. The trial court refused to recognize
the witness as defendant's wife because the defendant and the witness had
married in a proxy ceremony, and admitted her testimony. The defendant
was convicted, and he appealed, claiming the trial court erred in refusing to
recognize his proxy marriage.8 ' The Oregon Supreme Court reversed the

73.
74.
75.
76.
77.
78.
79.
80.
81.
82.
83.
84.
85.

Hardin, 1945 WL 5519 at *2.
Barrons v. United States, 191 F.2d 92 (9th Cir. 1951).
Id. at 94. The Red Cross helped facilitate the proxy marriage. Id.
Id. at 93.
Id. at 93-94.
Id. at 94.
Id.
Id.
Id. at 95.
Id. at 97-98.
Id. at 98.
State v. Anderson, 239 Or. 200, 204 (1964).
Id. at 201.

Winter 20111

KICKING THE INA OUT OF BED

65

decision, holding in accordance with Barrons that a proxy marriage
ceremony was not grounds for voiding a marriage. 86 The court stated that
proxy marriage complies with public policy, and for some spouses, it is the
only practical way to marry. 87 The risk that a party has revoked her
consent before the ceremony is extremely slight and not a strong enough
reason for refusing to recognize any proxy marriages. The court reasoned
that if a proxy ceremony were defective, the parties could annul the
marriage, but the government had no grounds for stepping in and
invalidating the marriage.88
This survey of United States court decisions over time indicates that
proxy marriage is recognized as a legitimate method of solemnizing a
marriage union, particularly so when the couple cannot marry in person
because of one spouse's military duties. The courts do not presume that
proxy marriages are fraudulent, even if those marriages are never
consummated, because consummation is not a necessary element to any
marriage. The INA, however, refutes this common law presumption and
makes consummation a necessary element of marriage. 8 9 This invalidates
some otherwise valid marriages, like Mrs. Ferschke's, where the proxy
ceremony was valid where performed and she can show that she and her
husband mutually consented to the marriage.
B. PEEKING BENEATH THE SHEETS: AN UNDULY INTRUSIVE WAY TO
INVESTIGATE A MARRIAGE

The power to define a valid marriage is left to the individual states, and
limited by state and federal constitutional liberties. 90 Although states have
a legitimate interest in supervising how a marriage is formed, that interest
should stop at the bedroom door.
States have a unique interest in regulating entry into marriage because
marriage is regarded as the foundation of an American family, which is
regarded as a "basic unit" or "building block" for society at large. 9' The
United States Supreme Court has defined marriage as more than just a
private union between two parties, but a "great public institution," a union

86. Anderson, 239 Or. at 205-06.
87. Id. at 206.
88. Id.
89. See infra Section III.
90. Massachusetts v. U.S. Dept. of Health and Human Services, 698 F. Supp. 234, 249
(D. Mass. 2010) (The United States District Court for the District of Massachusetts held that
the portion of the Defense of Marriage Act which defined marriage as only between a man
and a woman intruded upon a core area of state sovereignty. The court went on to explain
that, "[F]amily law ... is often held out as the archetypal area of local concern.").
91. Lois A. Weithorn, Can a Subsequent Change in Law Void a Marriage that Was
Valid at Its Inception? Considering the Legal Effect of Proposition 8 on California's
Existing Same-Sex Marriages,60 HASTINGS L.J. 1063, 1101 (2009).
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between the two spouses and the state.92 States may prohibit incestuous
marriages, impose duties upon spouses towards each other and their
children, and regulate how marriages are formed and dissolved. 9 3
At the same time, the United States Supreme Court has held there is a
"private realm of family life which the state cannot enter." 9 4 This realm of
family privacy, free from state intrusion, is rooted in the Fourteenth
Amendment's protections of personal liberties. 95 It includes the couple's
right to marry someone of a different race or ethnic origin,96 to decide
about the "care, custody, control, and management of children,"9 to have
children or not, 98 and to make decisions about sexual intercourse. 99 A law
that requires certain couples to prove they have had intercourse after
marriage is state action that intrudes upon this private realm and directly
contravenes jurisprudence concerning the marital right to privacy.
"Once a marital relationship is validly formed ... the fundamental
right of privacy attaches." 00 The Supreme Court has held that the right of
married couples to make their own sexual decisions lies at the heart of the
right to privacy. 01 In Griswold v. Connecticut, the Court held that a law
forbidding a married couple from deciding to use contraceptives intruded
upon their right to marital privacy.1 02 According to the Griswold Court,
marriage invokes a notion of privacy older than our government, so to
allow officials to search the "sacred precincts" of the marital bedroom for
signs of contraceptives is "repulsive to the notions of privacy surrounding
the marriage relationship." o3
Following Griswold, the "sacred precinct" of the marital bedroom is
part of the married couple's "private realm" and should be protected from
state intrusion. If a state cannot regulate whether a married couple uses
contraceptives during sexual intercourse, the state should not be able to

92. See Maynard v. Hill, 125 U.S. 190, 213 (1888); see also Weithorn, supra note 91 at
1101, 1126 ("The state serves as a third partner to each marriage, structuring the legal
protections and incidents of marriage in order to promote the achievement of those
aspirations.").
93. Hardin, 1945 WL 5519 at *3; see also Marriage Laws, LEGAL INFORMATION
INSTITUTE, supra note 38.

94. Prince v. Massachusetts, 321 U.S. 158, 166 (1944).
95. See Roe v. Wade, 410 U.S. 113, 152 (1973).
96. Loving v. Virginia, 388 U.S. 1, 12 (1967).
97. See Wooley v. City of Baton Rouge, 211 F.3d. 913 (2000), (citing Michael H. v.
Gerald D., 491 U.S. 110 (1989); Moore v. City of East Cleveland, 431 U.S. 494 (1977);
Prince v. Massachusetts, 321 U.S. 158 (1944); Pierce v. Society of Sisters, 268 U.S. 510
(1925); Meyer v. Nebraska, 262 U.S. 390 (1923); Morris v. Dearborne, 181 F.3d 657 (5th
Cir. 1999)).
98. Roe, 410 U.S. at 154.
99. Griswold v. Connecticut, 381 U.S. 479, 484-85 (1965).
100. Weithorn, supra note 91 at 1067.
101. Eisenstadt v. Baird, 405 U.S. 438, 453 (1972).
102. Griswold,381 U.S. at 4 87 .
103. Id. at 486.
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regulate when or if the married couple has sexual intercourse. If the state
cannot regulate when a couple must have intercourse, the state cannot
condition the validity of their relationship upon the act of consummation.
The right to sexual privacy is not exclusive to married couples. In
Eisenstadt v. Baird, the United States Supreme Court reasoned that at the
core of marital privacy lies individuals' sexual decisions. 104 "Ifthe right of
privacy means anything, it is the right of the individual . .. to be free from
unwarranted governmental intrusion into matters so fundamentally
affecting a person as the decision whether to bear or beget a child."o In
Lawrence v. Texas, the Court asserted that the right to be sexually intimate
with another person of the same gender inheres in the "promise of the
Constitution that there is a realm of personal liberty which the government
may not enter." 0 6 This liberty includes the sexually intimate couples' right
to have the government respect their private lives, and refrain from
"controlling their destiny" by controlling their sexual conduct.10 7
Surely, deciding whether and when to have sexual relations after
marriage is incorporated in the right to marital privacy. At the very least, it
is incorporated into the individual's right to personal sexual privacy.
Because partners married by proxy must consummate the marriage before
the foreign spouse applies for residency, the consummation requirement
has the effect of "controlling their destiny" by controlling when and how
couples act intimately with one another.
Such intrusion into the most intimate activity in the most private of
relationships ignores any right to privacy and should be beyond the reach
of any government. By requiring consummation, the INA not only barges
into the "private realm" of the marital bedroom, but peeks under the sheets
as well.
Not only is this "government intrusion,"10 8 it is also
"unwarranted"' 09 because the INA requires only couples married by proxy
to consummate their marriage even when those couples may have other
evidence that their marriage is valid.'10 Thus, the INA consummation
requirement needlessly contravenes fundamental jurisprudence concerning
the right to marital and sexual privacy.

104. Eisenstadt,405 U.S. at 453.
105. Id.
106. Lawrence v. Texas, 539 U.S. 558, 578 (2003) (citing Planned Parenthood of Se. Pa.
v. Casey, 505 U.S. 833, 847 (1992)).
107. Id.
108. Eisenstadt,405 U.S. at 453.
109. Id.
110. See infra discussion and sources discussed in Section III A.
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III. TYING THE KNOT AND JUMPING THROUGH HOOPS:
IMMIGRATING AFTER MARRIAGE
The Immigration and Nationality Act has been the backbone of United
States immigration law since it was first enacted in 1952."11 In 2003,
Congress divided the task of administering immigration policy between the
new Department of Homeland Security (DHS) and the Department of
Justice (DOJ). 112 The immigration functions of DHS are divided into three
agencies: (1) the Bureau of Customs and Border Protection (CBP), which
apprehends terrorists and non-citizens who attempt to enter the country
illegally; (2) the Bureau of Citizenship and Immigration Services (USCIS),
which adjudicates petitions including asylum and refugee petitions; and (3)
the Bureau of Immigration and Customs Enforcement (ICE), which
investigates document, identity, visa and immigration fraud, investigates
immigration violations and migrant smuggling, and detains, prosecutes and
removes undocumented aliens.1 13 The division of the DOJ that reviews
immigration cases is the Executive Office of Immigration Review (EOIR).
The highest authority on immigration matters in EOIR is the Board of
Immigration Appeals (BIA).1 14
A. REGULATING IMMIGRANTS ACCORDING TO THEIR RELATIONSHIPS

Under the Immigration and Nationality Act, people either have or lack
the right to enter the United States depending on how they fit into one of
many intricate immigration categories; the most basic distinctions being
between citizens and "aliens," and immigrants and non-immigrants. 15
Those deemed immigrants under the INA may apply for lawful permanent
residency, which in turn affords the right to live and work permanently in
the United States, travel abroad with fewer restrictions, help other family
members immigrate, and later apply for citizenship. t 6
Section 1101 of Title 8 of the United States Code not only defines
aliens and immigrants under the Act, but specifies the particular
relationships upon which aliens may base their immigration claims. 17 For
example, to immigrate as a citizen's "immediate relative," spouses who
show a "valid marriage" to a citizen may enter the United States
111. Immigration and Nationality Act, USCIS, http://www.uscis.gov/portal/site/uscis
(search Immigration and Nationality Act, then follow first result) (last visited Nov. 19,
2010).
112.

IMMIGRANT LEGAL RESOURCE CTR., A GUIDE FOR IMMIGRATION ADVOCATES

1-2

(2006).
113. Id. at 1-2.
114. Id.
115. Id. at 1-1.
116. Id. at 1-12. A more appropriate term for "aliens" might be "non-citizens." However,
because the Act uses the term "alien," I use it here for the sake of clarity. An "immigrant"
enters the United States with the intent of staying permanently, while a "non-immigrant"
stays on a temporary basis. Id. at 1-3.
117. 8 U.S.C. § 101(a).
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temporarily to await approval of their petition for an immigrant visa.' 18
Foreign fianc6es may also enter temporarily, but must marry their citizen
fianc6s within ninety days of entering the country to preserve the
opportunity to immigrate. 1 9 Furthermore, the foreign fianc6e must show
legal ability to marry, and in most cases, that she has met her fianc6 in
person at least once in the past two years. 120
There is a two-step process for helping a foreign spouse or fianc~e
immigrate. The spouse who is a citizen or permanent legal resident must
first file a visa petition for the foreign relative.121 If the visa is approved,
the foreign husband or wife may apply to adjust their status to permanent
residency. 122 Spouses can immigrate as immediate relatives or under a
preference category. 12 3 To immigrate as an immediate relative, the foreign
spouse must meet the statutory definition of a spouse.124
Spouses who do not meet this criterion may attempt to immigrate under
the preference system.125 Under the preference system, Congress dictates a
maximum number of immigrants from each country of origin, and each
visa petition from that country is evaluated according to date, country of
origin, and preference category.126 Each visa granted means one fewer visa
available for other would-be immigrants from that particular country.12 7
Spouses of lawful permanent residents are in the second preference
category.12 8 Thus, successful immigration as a spouse of a permanent legal
resident or citizen depends on applicants fitting the statutory requirements
for particular relationships and on providing proof of that relationship.
B. PROVING THE RELATIONSHIP: IMMIGRATING AS A FIANCtE OR SPOUSE

The Act does not stop at defining the process for admitting spouses and
fianc6s, but also has evidentiary requirements for each relationship. For
example, DHS may only approve a fianc6e visa petition after finding the
following: that the couple had met in person within two years before filing
the petition, that both parties have a bona fide intention to marry, and
finding that both parties are willing and able to marry within three months
of the foreign fianc6e's arrival.12 9 If the couple does not actually marry

118. 8 U.S.C. § 1101(a)(15)(K)(ii).
119. Id. § 1101(a)(15)(K)(i).
IMMIGRANT LEGAL RESOURCE CTR., supra note 112 at 4-8.
121. Id.
122. Id. at 4-1 to 4-3.
123. 8 U.S.C. § 1153(a)(1)-(4). The family-based categories, in order of preference, are:
unmarried children of citizens, spouses and unmarried children of legal permanent residents,
married sons and daughters of citizens, and brothers and sisters of citizens.
124. 8 U.S.C. § 1101(a)(35); 8 C.F.R. § 204.2(a).
125. 8 U.S.C. § 1153(a)(1)4).
120.

126.

IMMIGRANT LEGAL RESOURCE CTR., supra note 112, at 4-16 to 4-18.

127. Id.
128. 8 U.S.C. § 1153(a)(2).
129. Id. §§ 1101(a)(15)(K), 1184(d).
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within three months, the foreign fianc6e must leave or be subject to
deportation.130 DHS has discretion to waive the requirement that the
couple meet in person before the wedding.' 31 Thus, the statute requires
each party to manifest intent, a standard which can be satisfied even if the
couple has never cohabitated.13 2
With respect to proxy marriage, however, the Act takes an abruptly
different track. Section 1101(a)(35) bluntly states:
The term "spouse," "wife," or "husband" do not include a spouse,
wife, or husband by reason of any marriage ceremony where the
contracting parties thereto are not physically present in the
presence of each other, unless the marriage shall have been
consummated 3 3
Unfortunately for immigrant couples, "there is no such thing as preconsummation of a marriage."l 34 This unyielding requirement deprives
DHS of discretion to consider the couple's circumstances-discretion it has
in other situations. For instance, DHS has discretion to allow foreign
fianc6es to enter the country and marry someone they've never met, so long
as they show genuine intent to marry. However, DHS lacks discretion to
grant the same privilege to couples who have already married in a proxy
ceremony.
This discretion discrepancy is unnecessary considering that USCIS
screens all spouses married in non-proxy ceremonies for marriage fraud
and does not absolutely require consummation of the marriage in order to
consider the marriage bona fide and not a sham. 135 All married couples
applying for a spousal visa must submit a detailed visa application to
USCIS, and then endure a thorough marriage fraud interview. The
application must sufficiently document the petitioner's citizenship or
lawful permanent resident status, evidence of a lawful marriage, and
evidence that any prior marriages were terminated. 13 6 The couple must also
submit evidence showing the marriage is bona fide and not entered solely
for the purpose of evading immigration laws.137 Examples of such

130. 8 U.S.C. § 1184(d).
131. Id.; see also IMMIGRANT LEGAL RESOURCE CTR., supra note 112 at 4-8, which
suggests that the DHS secretary may waive the in-person requirement to recognize
particular customs or practices, for example to acknowledge an arranged marriage.
132. 8 U.S.C. § 1184(d).
133. Id. § 1101(a)(35).
134. Adjudicator's Field Manual ch.21 (redacted public version), USCIS,
http://www.uscis.gov/portal/site/uscis (last updated Oct.6, 2010) (follow "Resources" tab,
then follow "Immigration Handbooks, Manuals and Guidance" under "Other USCIS
Links."); see also BLACK'S LAw DICTIONARY, supra note 25.
135. See Matter of Peterson, Interim Decision No. 1845 (Board of Immigration Appeals,
Mar. 8, 1968).
136. See 8 C.F.R. § 204.2(a); see also Immigration and NationalityAct, supra note 111.
137. 8 C.F.R. § 204.2(a)(1)(i)(B).
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evidence are: shared property or comingled funds, shared apartment leases,
birth certificates of the couple's children, affidavits from people who know
the couple and can testify to the truth of their marriage, or "any other
documentation which is relevant to establish that the prior marriage was not
entered into in order to evade the immigration laws of the United States."' 38
USCIS requires a detailed application and marriage fraud interview
because the government presumes that people who try to immigrate as a
spouse are trying to commit marriage fraud.' 39 In 1986, Congress passed
the Immigration Marriage Fraud Amendments after hearing testimony that
marriage fraud threatened the integrity of U.S. immigration procedures.14 0
Alan C. Nelson, then-Commissioner of Immigration and Naturalization
Services, testified that there was a "cottage industry" for sham marriages,
to the extent that thirty percent of spousal applicants were fraudulent.141
This testimony and the resulting legislation were later discovered to be
false because Nelson had based his testimony to Congress on only
suspected, not proven, marriage fraud cases.142
Though based on shaky evidence, the Marriage Fraud Amendments
still govern the application procedure, so spousal applicants must undergo a
marriage fraud interview and satisfy the interviewing official that their
marriage is both valid and bona fide.14 3 For marriages not solemnized in
proxy ceremonies, USCIS applies the same analysis for validity that the
Hardin and Barrons courts applied: a marriage is considered valid if it is
valid in the place where the marriage took place.144 To show the marriage
was valid, the couple must prove that they were free to marry each other in
the jurisdiction where they were married and provide proof of valid
divorce, annulment, or death ending any prior marriages.14 5
The second prong, whether the marriage is bona fide, is an inquiry into
whether the marriage is a sham for purposes of circumventing immigration
laws.146 DHS places the burden on the couple to show their marriage is not
fraudulent. A marriage is bona fide if the couple proves intent to "establish

138.

8 C.F.R. § 204.2.

139.
140.

IMMIGRANT LEGAL RESOURCE CTR., supra note 112 at 5-18.

See generally Immigration Marriage Fraud:Hearings Before the Subcommittee on
Immigration and Refugee Police of the Senate Committee on the Judiciary, 99th Cong.
(1986).

141.
142.

Id.at4,7,35.
James Jones, The Immigration Marriage Fraud Amendments: Sham Marriages or

Sham Legislation? 24 FLA. ST. U. L. REv. 700 (1997); Juliet A. Williams, Loving or

Leaving: On the Regulation of Marriage and Citizenship in the United States, Paper
Presented at the 2007 Annual Meeting of the American Political Science Association 4
(Aug. 30, 2007), available at http://www.allacademic.com/meta/p209897_index.html.
143. IMMIGRANT LEGAL RESOURCE CTR., supra note 112, at 5-19.
144.
145.
146.

Id. See also Hardin, 1945 WL 5519 at *3; Barrons, 191 F.2d at 94-95.
IMMIGRANT LEGAL RESOURCE CTR., supra note 112, at 5-20.
See id.
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a life together." 4 7 The bona fide marriage inquiry is fact-intensive, and the
official may consider evidence such as: whether the couple lives together,
whether they share bank accounts or other assets and benefits, whether they
are expecting children, whether the couple can provide details about their
wedding ceremony and courtship, and even whether they know each
other's routines and habits. 14 8
Except in the case of a proxy ceremony, immigration officials cannot
require proof that a couple has consummated the marriage.14 9 In Matter of
Peterson, the Board of Immigration Appeals upheld the validity of a
marriage between an elderly couple, where the beneficiary agreed to
become the man's wife and housekeeper, the couple slept in separate beds
and did not consummate the marriage, and they kept finances separate.so
The marriage was nevertheless valid because, "where a marriage has been
duly solemnized in accordance of the laws of the place where it is
performed, the marriage comes into existence at that moment regardless of
whether it is followed by sexual intercourse."151 Thus, the focus is on
whether a couple intended to establish a marriage, not necessarily on their
particular reason for marriage. People may marry for love, companionship,
or housekeeping, so long as their marriage is valid where performed, and
not intended to thwart immigration law.1 5 2
Evidence that a couple lives together supports intent to establish a life
together, but evidence that the couple lives apart is insufficient to declare
the marriage a sham according to the Ninth Circuit.153 Rather, "conduct of
the parties after marriage is relevant only to the extent that it bears upon
their subjective state of mind at the time they were married."l 5 4
Furthermore, foreign nationals cannot be held to more stringent marital
conduct than citizens. 55 Citing Roe and Griswold, the Ninth Circuit held
147. IMMIGRANT LEGAL RESOURCE CTR., supra note 112, at 5-20; see also Bark v. INS,
511 F.2d 1200, 1202 (9th Cir. 1975) ("Petitioner's marriage was a sham if the bride and
groom did not intend to establish a life together at the time they were married.").
148. Damon v. Ashcroft, 360 F.3d 1084, 1089 (9th Cir. 2004). See also IMMIGRANT
LEGAL RESOURCE CTR., supra note 112, at 5-20 to 5-24. Typical questions at the interview
range from: "Why did you get married?" to "What does his father do for a living?" or even
"What side of the bed do you sleep on?" The interviewer will check to see if the couple
corroborates each other's answers. IMMIGRANT LEGAL RESOURCE CTR., supra note 112, at
5-23.
149. Matter of Peterson, 12 I&N Dec. 1845 (BIA 1968).
150. Id.
151. Id.
152. Id.
153. Bark, 511 F.2d at 1202. The First Circuit followed the Ninth Circuit's reasoning in
Syed v. Ashcroft, 389 F.3d 248 (1st Cir. 2004). Although in Syed, the First Circuit affirmed
that a marriage was fraudulent at inception, the court required more than the mere fact that
the couple lived apart to come to that conclusion. Citing Bark, the First Circuit reasoned
that "subsequent separation does not, by itself, render a marriage invalid from its inception."
Syed, 389 F.3d at 248.
154. Bark, 511 F.2d at 1202.
155. Id. at 1201-02.
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in Bark v. INS that immigration law could not dictate how couples lived
their lives together after marriage because
any attempt to regulate their life styles, such as prescribing the
amount of time they must spend together, or designating the
manner in which either partner elects to spend his or her time, in
the guise of specifying the requirements of a bona fide marriage
would raise serious constitutional questions. 56
Thus, the two-part test to determine whether to accept a non-proxy
marriage for purposes of immigration is exactly the considerations used by
domestic courts in determining whether to uphold a marriage: first, the
marriage must be valid in the jurisdiction where it was performed, and
second, the couple must demonstrate a mutual consent to fulfill the roles
and duties of married spouses. Domestic courts accept that couples
married by proxy not only can produce such evidence, but that there is a
strong public policy in favor of presuming the marriage is valid. However,
immigration law adopts the opposite position: proxy marriages are
automatically invalid without consummation, despite that an
unconsummated marriage can be proven bona fide.
The consummation requirement raises the serious constitutional
questions mentioned in Bark. First, it holds foreign nationals to stricter
standards because it requires only foreign nationals to sexually
consummate their marriages. Second, as discussed above, this requirement
regulates the couple's lifestyle, invading marital and sexual privacy,
because it removes the couple's sexual choices and dictates that the couple
must have sexual relations after marriage. Moreover, it does so under the
guise of determining whether that marriage is bona fide; the law attempts to
separate the bona fide proxy marriages from the fraudulent proxy marriages
by separating the consummated marriages from the unconsummated ones.
Hotaru Ferschke's case illustrates how evaluating proxy marriages on
this basis is grossly overbroad for the purpose of identifying and preventing
marriage fraud. Her marriage exhibits the trappings of a bona fide
marriage, including a long courtship, a valid marriage certificate-not to
mention a child named after his father. Despite this, she does not even get
the benefit of a rebuttable presumption because the consummation
requirement absolutely denies her the status of spouse. Thus, she is
completely barred from presenting evidence showing that her marriage to
Sgt. Ferschke was bona fide. Given that USCIS already presumes that
immigration applications from spouses are suspect, and there is a multistep, fact-intensive process for proving marriages are valid, and rebutting
the presumption of fraud. Therefore, it makes sense to follow the

156. Bark, 511 F.2dat 1201.
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reasoning of Bark and allow couples married in proxy ceremonies to prove
through other evidence that their marriage is valid at inception.
C. THE CONSUMMATION REQUIREMENT'S ANTI-JAPANESE FOUNDATIONS
The consummation requirement that keeps Hotaru Ferschke from
immigrating was originally drafted to bar other Japanese brides from
immigrating.15 7 The INA's unyielding requirement that all proxy marriages
be subsequently consummated is a holdover from the practice of having
Japanese couples who married by proxy re-marry at the bride's port of
entry, in accordance with "normal" American tradition. The 1952 INA did
not replace existing immigration law; rather it was enacted mostly to
combine various existing immigration statutes under a single law.s15 The
statutes collected under the INA represented isolated congressional
reactions to several immigration phenomena, including the arrival of
Japanese immigrants in the early 1900s, and the new problem of trafficking
foreign-born prostitutes. 15 9 The consummation requirement adopted in the
1952 INA was actually as much of a nativist reaction to "distasteful"
minorities and their foreign family practices as it was a legitimate attempt
to curb immigration via fraudulent marriage visas. 16 0
Japanese immigrants constituted the second major wave of Asian
immigrants to the United States. 16 ' Like the Chinese before them, Japanese
immigrants endured resentment from Americans who resented competing
with immigrants for jobs and who were suspicious of foreign customs. 16 2
Marriage fraud was a concern, but the larger concern was in keeping
foreign prostitutes at bay. Foreign-born prostitutes evaded deportation by
marrying American citizens, taking advantage of laws that awarded
citizenship to the wives of Americans. 163 In 1914, the Department of Labor
(which administered immigration laws at the time) considered marriage
"the single greatest mode of circumventing the ban on entry of 'alien
immoral women."' 1 64 Because this practice was viewed as so immoral,
immigration agents believed it could not be Christian; therefore they turned
a critical eye toward the marriage practices and beliefs of Jewish and Asian
immigrants. 6 5 The Chinese and Japanese practice of arranged marriages,
as well as the Japanese practice of marrying their "picture brides,"
157. Bark, 511 F.2dat 1201.
158. Morrison G. Wong, Post 1965 Asian Immigrants: Where Do They Come From,
Where Are They Now, and Where Are They Going?, in THE HISTORY AND IMMIGRATION OF
ASIAN AMERICANS 202, 205 (Franklin Ng, ed., 1998).
159. NANCY F. COTT, PUBLIC Vows: A HISTORY OF MARRIAGE AND THE NATION 145-47

(2000).
160. Id. at 153-55.
161. Wong, supra note 158, at 204.
162. Id.
163. CoTr, supra note 159, at 147.
164. Id. at 148.
165.

Id. at 149.
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conflicted with American marriage practice and values, and therefore were
suspect. 166
Japanese bachelors living in the United States often married using a
matchmaker who would find eligible bachelorettes from promising families
and arrange for the couple to exchange photographs. The couple would
then marry in Japan using a proxy for the groom. Then, the bride would
This
immigrate as a wife to meet her husband for the first time.'
Japanese-American practice of men marrying "picture brides" was a
particular source of ire because the practice directly conflicted with the
traditional American notion that romantic love and personal courtship were
the only valid bases for marriage. 168 Appalled immigration officials in
Hawaii, San Francisco, and Seattle required the couple to meet at the port
and re-marry each other in a civil ceremony before they allowed the bride
to enter the country as the resident's spouse. 16 9 The U.S. District Attorney
refused to recognize proxy marriages contracted in Japan as valid and cited
law allowing non-recognition of polygamous marriages as precedent. 170 By
denying that these proxy weddings created valid marriages, "U.S. officials
were countering the venerable legal doctrine that a marriage, if valid where
it was contracted, should be deemed valid everywhere." 1 7 1
The United States and Japan eventually struck the Gentlemen's
Agreement in 1907, whereby Japan agreed to limit its migrants to nonlaborers, and the United States agreed to allow the picture brides to
accompany their husbands, though they were still made to re-marry upon
entry. 172 The Agreement hit a snag in 1917 when Congress banned female
The
immigrants who were illiterate, with an exception for "wives."
United States initially allowed Japanese picture brides to claim the
exception for wives, if they brought sufficient documentation proving the
marriage.17 4 However, this ceased in the wake of strong public backlash
because the 1917 Immigration Act also contained provisions effectively
barring most Asians from immigrating, to which the picture bride
agreement provided a loophole. 175 The government backtracked and
declared that marriages performed when one party was in the United States
and another was in a foreign country was flatly invalid for immigration
purposes. 17 6 Finally, Congress passed the Immigration and Nationality Act

166.
167.
168.
169.
170.
171.
172.
173.
174.
175.
176.

Corr,supranote 159, at 151.
Id.
Id. at 150-51.
Id. at 151-52.
Id. at 152.
Id.
See id. at 153.
Id.
Id.
Id. at 154.
Id.
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of 1924, which excluded from the definitions of "wife" or "husband"
anyone who wed by proxy or picture marriage,' 77 "thus repudiating a form
of marriage at odds with the American love match; the 1924 law ... also
rejected those who practiced it, deeming all Asians inadmissible to the
United States."l 78
The INA's consummation requirement is grounded in an outmoded and
culturally insensitive view of marriage. Furthermore, it was designed to
circumvent the general presumption of upholding a validly solemnized
marriage, specifically to exclude Asian brides from entering the United
States. Now, over fifty years later, it has been invoked to exclude Hotaru
Ferschke, a Japanese bride. Although marriage fraud may be a legitimate
immigration concern, the presumption against proxy marriage was not
developed primarily to guard against marriage fraud. Rather, it comes from
efforts to enforce dominant cultural norms upon an immigrating class and
to discourage immigration from Asian countries. Considered in this
historical context, there is little modern justification for keeping the
consummation requirement for proxy marriages on the books.
IV: HOW PROXY MARRIAGE SERVES THE NEEDS OF THE
U.S. ARMED SERVICES
As the Hardin court observed, soldiers have a salient interest in
practicing proxy marriage, particularly in wartime when they are often
separated from their loved ones on short notice.179 The Hardin court
recognized that protracted separation, as well as the stress and urgency of
wartime deployment, presents exigencies which justify the need to marry
from a distance, often with no knowledge of when a couple will be able to
reunite. so The Department of Defense (DoD) also has an interest in
preserving any practice that helps to mitigate the inherent strain between
soldiers' weighty personal interest in providing for their family, and the
military's need to deploy those soldiers on a moment's notice.' 81
Meanwhile, the Department of Homeland Security has its own interest in
preventing people from using marriage as a means to immigrate
fraudulently. The departments' seemingly divergent interests have a
common ground in protecting the United States; DoD seeks to maintain an
undistracted and ready military, while DHS seeks to protect the interior
from those who would fraudulently take advantage of American resources.
The government can reconcile those interests without regulating the private

177. COTT, supra note 159, at 154.
178. Id.
179. Hardin, 1945 WL 5519 at *2.
180. Id.
181.

See ELIZABETH LUTES HLLMAN, DEFENDING AMERICA: MILITARY CULTURE AND THE

COLD WAR COURT-MARTIAL 69-70 (2005).
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sexual activity of married couples by prohibiting immigration by spouses
married to citizens or residents in proxy weddings.
The American military has become a "mobile labor force," moving its
personnel from base to base, and from country to country.' 82 The practice
of stationing large numbers of young, single military personnel overseas
naturally leads to international romance and personnel with foreign-born
spouses.183 For this reason, helping a fianc6e or spouse to immigrate is a
common legal need in today's military.184 This added arena for regulation
creates more tension where the relationship between the military and its
individual members is already strained: service members have legal duties
to provide for their families and to serve their country.' 85 To meet both
demands (and to avoid court-martial for leaving work without leave to get
married or take care of a family member), soldiers with families must be
able to provide for their loved ones during prolonged deployment
overseas.186 Proxy marriage creates a solution.
Prolonged or dangerous deployment can motivate soldiers like Sgt.
Ferschke to marry their partner quickly, to enable them to provide for the
fiancee or fianc6 they leave behind, in case something terrible happens to
them on duty. For example, Senior Airman James Evans explained to
reporters in 2003 that when he was deployed during Operation Iraqi
Freedom, he chose to marry his fianc6e by proxy instead of waiting to
marry in person because of "the uncertainty of how much longer we'll be
deployed and the fact that I want [my wife] to be taken care of should
anything happen."187 In 2004, another Air Force couple chose to wed by
proxy when they both received deployment papers: he to Iraq and she to
Georgia.188 "That scared me," the wife said, "I didn't want to risk losing

him and not being able to say at least once that 'this was my husband and
I'm very proud of him.'" 89
These interviews indicate that soldiers sometimes choose proxy
weddings because they know they might not return to wed their fianc6s in
person and care for their new families themselves. Making sure loved ones
will be cared for and fulfilling promises to fianc6es is part of this
preparation, and proxy weddings facilitate this. Moreover, allowing
soldiers to fulfill these duties to their loved ones could alleviate the real risk
182.
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that soldiers will go absent without leave or commit other offenses in order
to deal with a family conflict.19 0
Furthermore, moving up a wedding date so that military fianc~es may
benefits and privileges sooner is considered an accepted reason
spousal
get
for choosing a proxy wedding ceremony. In Hardin, a state court upheld a
soldier's proxy marriage that was contracted for the primary purpose of
legitimizing an infant.1 91 In Barrons, the Ninth Circuit upheld a proxy
marriage contracted to legitimate a child and entitle the mother and child to
survivor's benefits in case of the soldier's untimely death.' 92 in another
recent example, Sr. Amn. Evans' wife received a military ID and was
eligible for benefits immediately following their proxy ceremony, and the
same staff judge advocate who helped the couple arrange the ceremony
also assisted Sr. Amn. Evans with a will and power of attorney for his new
wife.193
The rationale of supporting proxy weddings for military personnel can
extend to immigrating spouses. In 1991, the Marines allowed a proxy
marriage between a Marine Sergeant and his Filipino fianc6e when
deployment and visa deadlines made it impossible for the couple to wed in
person. 194 In that instance, the Sergeant was deployed to engage in
hostilities in Iraq just before his fiancee was finally granted her fianc6e
visa, which required them to marry within three months of her entering the
country. 19 5 He could not get leave to attend the ceremony, and her request
for an extension was denied.196 The Marines facilitated proxy marriage so
that she did not risk deportation. 197 While the military has long notified
international couples of immigration regulations regarding proxy marriage,
it still condones the practice, and affords the resulting spouses full
benefits.198
Like these couples, Hotaru Ferschke and Sgt. Ferschke chose to wed
quickly in a proxy ceremony because of exigent circumstances common for
military couples in times of war: he was deployed to a combat zone and
needed a way to provide for his pregnant fianc6e, especially because he
knew he might never see her again.199 As the Hardin court noted, with
more deployments comes an increased need for procedures like proxy
See HILLMAN, supra note 181, at 69.
191. Hardin, 1945 WL 5519 at *9.
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weddings so soldiers can deal with family pressures.200 With more
American soldiers stationed in foreign countries, the more likely it is that
those family pressures will involve an immigrant spouse. 0 ' Requiring
consummation after proxy marriage impairs some soldiers' abilities to meet
these needs, which could lead to more military crime as soldiers put family
first and become reluctant to be present for duty.20 2 Moreover, because
soldiers deployed in wartime are at greater risk of injury or death than other
proxy spouse, the consummation requirement heavily disadvantages
foreign widows and widowers of U.S. soldiers. Tragically, under existing
law, even if proxy marriage was the only practical option a soldier had to
meet his duties to both his family and country, his surviving spouse is
barred from even presenting that evidence to DHS.
V. CONCLUSION AND RECOMMENDATIONS
The INA's consummation requirement for proxy weddings is
destructive, unnecessary, and founded on racist principles. Requiring
couples to be intimate to validate their marriages is not only draconian, but
overlooks the rationale behind proxy wedding ceremonies: to allow people
who must endure long periods of separation to marry through an alternative
way of expressing their mutual consent.
The general presumption throughout the fifty states is that a marriage
that is valid as contracted in the jurisdiction where it is performed is valid
anywhere. Absent prohibitive state law, marriages are presumed valid
regardless of how they were solemnized, only voidable upon a showing
that the parties lacked mutual consent. For marriages between two
Americans, this presumption of upholding marriage is true for marriages
contracted by proxy, which is a solemnization once practiced by European
royalty as well as Japanese immigrants. However, when one spouse is an
immigrant, the INA requires more than proof of a validly contracted proxy
marriage; it requires proof that the couple has "consummated" the marriage
through sexual intimacy.
Moreover, if the true purpose of requiring consummation is to prevent
marriage fraud, the requirement is inherently flawed because neither
legislatures nor courts have concluded that sexual intercourse proves a
valid marriage, or that a marriage without intercourse is presumably
fraudulent. In cases except those involving couples married by proxy, DHS
follows the common law rule that a marriage contracted with the consent of
the parties-whether it is contracted for love or housekeeping-is
presumed valid if valid where contracted. Spouses married by proxy can
meet DHS's burden of proof for a valid and bona fide marriage. Thus,
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there is no logical reason to exclude them from the evidentiary process and
no reason to keep the consummation requirement. Finally, this bright-line
rule should be reexamined because it codified hostility towards Japanese
immigrants and their practice of courting and marrying though the
exchange of photographs. This is an invalid basis for any immigration law.
The solution is to grant DHS the discretion to do its job. Repealing the
requirement, or at least reducing it to a rebuttable presumption, would
allow spouses, widows, or widowers who married by proxy to participate in
the application and marriage fraud interview. If the applicant can show the
interviewer that the marriage was valid and bona fide, the applicant should
be granted entry on equal terms with other spouses who can make the same
showing to satisfy DHS.
Even if the consummation guideline remains the law, it should be a
guideline, not an absolute requirement. Similar to the discretion DHS
currently has to waive the requirement that fianc6es have met within the
two years before their application, DHS should have the ability to allow
couples to rebut any presumption that proxy marriages are suspect and
invalid. Hotaru Ferschke, and other similarly-situated spouses who can
present evidence that hardship prevented them from uniting with their
partner after a validly-contracted proxy marriage, should be allowed to
present that evidence to USCIS. This solution is most congruent with the
common law presumption of upholding validly-contracted marriage,
current DHS practices for investigating marriage fraud, jurisprudence
regarding couples' right to sexual privacy, and the basic decency we strive
to show our newest residents and citizens.

